STATr OF VERMONT
ENVI RONVENTAL BOARD
10 V. S. A CHAPTER 151

RE  Juster Associates Land Use Pernit

1304 M dl and Avenue Amendnment #1R0048-5-EB
Yonkers, New York 10704

This is ¢n appeal fromthe terms of an anendnment to a
Land Use Permt issued to Juster Associates for the construc-
~tion and operation of the Juster Rutland Mall, in the Town of
"Rutland, Vernmont. On Cctober 20, 1980, the permttee applied
to the District Environnental Conm ssion #1 for an anmendnent
to its permt, requesting approval for conversion of the waste-
wat er di sposal and water supply systens serving the Mall. ou
Decenber 8, 1980, the District Commission conditionally granted
t he amendnent request, and on Decenber 18, 1980 the Conm ssion
denied a notion to reconsider its decision and to renove a
condition of that amendnent. Appeals fromthat denial were
filed with the Environnental Board by the State of Vernont
Agency of Environmental Conservation and the permttee on
Decenber 31, 1980 and January 12, 1981, respectively. Appel -
| ants seek review of a condition of the amendnent relating to
the Mall's proposed connection to the Cty of Rutland' s muni-
‘cipal wastewater treatnment plant. The Environnmental Board held
a public hearing on this matter on February 3, 1981, with the
follow ng parties represented:

"City of Rutland by Robert E. Broderick, Esq.
Gty of Rutland Pl anning Conm ssion by Roderic Maynes;
The Applicant, Juster Associates, by Carl 0. Anderson, Esq
Agency of Environnental Conservation by Stephen B. Sease,
Esq.
Town of Rutland by Jesse G Billings 3rd
Town of Rutland Pl anning Conm ssion by Edward Henenway
Town of West Rutland by Richard F. Sullivan, Esq. and
Dani el Deuel
C. J. Abatiell by Anthony Abatiell, Esq.

Fi ndi ngs of Fact

1.  The Rutland Mall, owned and operated by the permttee,
Juster Associates, generates approximtely 16,000 gall ons
of wastewater per day. That wastewater is currently held
in storage and transferred by truck to the Town of West
Rutland's treatnent plant, ere it is treated to a second-
ary |level before discharge into the C arendon R ver, a
tributary of Qtter Creek.

2. The Town of West Rutland has presented a petition for party
status in this appeal under the provisions of Environnental
Board 12(C) as a party whose interests may be adversely
affected by the Board' s decision in this matter.
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The Town of West Rutland operates a secondary wastewater
treatment plant, which discharges into the Carendon River
a tributary of Qtter Creek. Oter Creek flows through
the Town of West Rutland, and the Town as'a whole is
affected by the quality of the water in the stream The
Town is specifically affected by the quality and anount

of effluent discharged by the City of Rutland's treatnent
plant, which di scharges upstream of \West Rutland. West
Rutland cLrrently receives approxi mately $20,000 annually
from Juster Associates for the treatment of wastewater
"fromthe Mall, and this incone would be termnated if the
Mall were to connect to the City of Rutland' s treatmnment
plant. For these reasons we find that the Town of West
Rutland has shown that its interests may be adversely
affected by our decision in this appeal, and the petition
for P%;ty status under Board Rule 12(C) is therefore

grant ed.

The trucking of wastewater from Rutland Mall to the \West
Rutland treatment plant is permtted by the Vernont Health
Department and the Agency of Environnental Conservation
only as a tenporary response to the Gall's effluent dis-
posal problem caused by the unexpected failure of the .
Mal|'s original on-site disposal system The current dis-
posal program woul d not be approved for a new devel oprent,
and is acceptable now only as an interim neasure, pending
i mpl ementation of a final resolution to the Mall's dis-
posal problem  The trucking of wastewater from a major
facility is regarded as unacceptable on a permanent basis
because of the increased risk of accidental discharges,
whi ch could result from scheduling problens, mshandling,
or traffic accidents. For these reasons, we find that the
continued trucking of wastewater fromthe Mall to the West
Rutland plant is an undesirable alternative to a permanent,
}n-g{pund connection to an approved wastewater treatnent
acility.

The segnent of OQter Creek relevant to this appeal is a
CGass C, Type Il stream The assimlative capacity of
Otter Creek at Cass C standards is between 1200 and 1450
pounds of U tinmate Oxygen Denand (uoOD) per day. The cur-
rent |oad discharged into the Qter Creek is approximtely
11, 000 pounds of UCOD/day, or nmore than nine tinmes the
assimlative capacity of the stream  Three publicly-owed
treatnent works (PoTws) are permtted to discharge into
this stream These plants, operated by the Cty of
Rutland, Rutland Fire District #1, and the Town of Wst
Rutland, discharge into a "water quality limted" segnent,
a segment which could not neet national and state water
quality standards even if all three treatnent plants were
operating at secondary treatment |levels. To neet those
standards in the future, the porws dischar%ing to the seg-
ment will have to be operating at higher than secondary
treatment |evels
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The Gty of Rutland' s nunicipal treatnent facility i s by
far the major contributor to the pollution of the Gter
Creek. The plant is a primary treatment facility, dis-
charging 10,933 pounds of UCD/day to the stream nore than
98% of the existing UOD fromdirect discharges. At
primary treatment levels, the hydraulic capacity of the
plant 1s 6.77 mllion gal/day. The plant is. currently
operating substantially under that capacity, with an un-
commtted reserve of 914,000 gal/day. At current treat-
ment |evels, the Rutland plant has sufficient hydraulic
capacity to accept the Mall's effluent.

The anendnent application, which is the subject of this
apFem, i nvol ves the addition of a significant amount of
pollution to Oter Creek. The Mall's wastewater is cur-
rently treated to secondary standards at the West Rutland
plant. Under the proposed amendment, the Mall's .waste-
water would be treated only to primary standards at the
Gty of Rutland's plant. Secondary treatment renoves
approxi mately 74% of the UOD fromthe effluent, while
primary treatnent removes only 22% of the UCD.  Transfer
of the Mall's waste to the Rutland plant would nore than
triple the Mall's contribution to Oter Creek's pollution
problem fromthe current level of 11 pounds of UOD/day
to a level of 37 pounds of UCD day.

The Cty's treatnment facility will not be treating wastes
t 0 national- and state-nmandated secondary standards by
1983, the statutory deadline for achievenent of that |evel
of treatment under the federal Cean Water Act and Ver-
mont's water quality laws. For this reason the plant is
operating under an Assurance of Discontinuance granted
pursuant to §301(i) (1) of the Cean Water Act. Funding
I's not now assured for construction of secondary treat-
nent facilities, and even optimstic assessnents do not
call for construction on those facilities' to conmence
before 1984. Wthout the introduction of some interim
pol lution reduction system very heavy discharges wll
continue to pollute Otter Creek far beyond its assimilative
capacity well into the 1980s.

Juster Associates and the Gty of Rutland have entered
into an agreement whereby Juster will be paying Rutland
Gty $225,000 for permssion to hook into the plant, and
Wil | pa% a gallonage treatnment fee at a rate equal to 1.5
tines the fee paid by a Rutland City discharger. The Gty
has no current plans to use these funds to pay for inprove.
ments to the plant or its effluent quality.

Technol ogi cal |y feasible techniques exist for the reduc-
tion of UCD fromprimary treatnment works, and these

t echni ques can significantly reduce pollution | oading
fromprimry plants at relatively low cost. For exanple,
the cost of an add-on alumtreatment process at the Gty
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of Rutland's plant woul d probably cost less than the
total fee paid by Juster for permssion to hook into the

plant. The UCD fromthe Ml could be totally renoved
fromthe plant's discharge by the utilization of an alum
process in the plant for only 19 m nutes per day.

The City of Rutland has no current plans to reduce the
pollution load fromits primary plant, or to conpensate
for additional pollution from new hookups, short of the
eventual upgrading of the plant to secondary standards
at an unknown point in the future. The Department of
Water Resources, however, states that it wll institute
a program requiring primary-level poTws discharging into
water quality limted streamsegnents to use an add-on
treatment systemto conpensate for pollution |oads from
new hookups, so that pollution |oads fromthose plants
.would at least remain at "current” levels. The Com

m ssioner of \Water Resources has testified that this
program will require the Gty of Rutland to install an
add-on treatment process within the next year and wll
require the Gty to operate the systemso as to renove
fromthe plant's wastestream UCD equal to that added

by the Rutland Mall and ot her hookups to the Rutland -
plant added after the date of issuance of the plant's
Assurance of Discontinuance.

We find that the significant, additional pollution |oad
that will be added to Oter Creek-by the Mall's connec-
tion to the City's treatnent facility would under normal
circunstances be an undue increase in water pollution.
However, in the unique circunstances of this case, involv-
ing an existing project which currently has an undesirable
di sposal system and whose discharges will be soon com
pensated for, we find that the requested transfer wll

not cause undue water pollution. W wish'to enphasize
that we would find this discharge to be an undue increase
in water pollution if we were certain that the current
transportation and disposal system were an environnmentally
secure one, of if the Mall's effluent were not to be com
pensated for By an add-on treatnent systemin the near
future

Concl usi ons of Law

1

Under 10 V.S. A §6089, the Environnental Board nust review
de nove factual issues raised in the appeals process. The
appellants in this matter specifically appealed Condition
#3 of the land use permt anendnent issued by the District
Commi ssi on. W have concluded that the <condition cannot be
reviewed in isolation fromthe factual background on which
it was based, and have therefore considered on a de novo
basi s whether the condition is appropriate in view of the
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statutory requirement that a permt may not issue if the
proj ect would cause undue water pollution. 10 V. S. A
§6086 (a) (1).

W have found that, although the requested transfer of
the Rutland Mall's wastewater fromthe West Rutland pl ant
to the Cty of Rutland's plant will cause a significant

increase in pollution loading of Oter Creek, this increase
wi Il not be "undue" in the unique circunstances of this
case. This finding was based upon the testinony of the
Comm ssioner of Water Resources that the additional UOD
contributed to the Oter Creek by this transfer will be.
offset by a required add-on alumtreatnent systemin the
near future. W conclude as well that such an offset is
legally required by the ternms of section 301(i) (1) of the
Cean Water Act, and relevant regulations codified at

40 C.F.R 5125.94. This Board's finding was al so based
upon our finding that the current disposal systemfor the
Rutland Mall is, all things considered, inferior to the

i n-ground connection proposed by the pernittee. W wsh
to make clear our conclusion that an'additional discharge
of this magnitude to receiving waters with serious pollu-
tion problems would normal |y be unreasonabl e and undue ‘in
the absence of a conpensating treatment program where the
"effluent is treated only to prinmary standards, especially
where substantial pollution reduction could be achieved
at nodest cost.

Because we believe that a secure, in-ground connection

is environnental |y superior to the Mall's current disposal
system we W || permit the requested hook-up prior to the
implementation of an offsetting chem cal treatnent program
Because we have found that this transfer will not cause
undue water pollution, we find that Condition #3 of the

Di strlct Commi ssion's land use' permt anendnent is unneces-
sary, 'and we will therefore remove that condition fromthe
fand use permit.
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ORDER

Condition #3 of Land Use Pernit #1R0048-5 i s hereby
del eted fromthat permt. All .other terms and condition

of that permt and its amendnments renmain in force.

S

Dated at Montpelier, Vernont this 23rd day of February,
1981; .

ENVI RONVENTAL  BOARD.

By ?_ﬂlGM/\dJ& Cwnﬂt—

Richard H. Cowart
Executive Oficer

Menbers participating
in this decision:
Leonard U W/ son
Ferdi nand Bongartz
Melvin H Carter

Dwi ght E. Burnham, Sr.




